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I.

INTRODUCTION

Debates about the ethics and legality of physician-assisted suicide
will probably continue for years. Before the issues are settled, if indeed
they ever are, health care providers may have to serve in an environment in which physician-assisted suicide is legal and is requested by
patients. Attorneys who represent health care providers can expect to
be involved in discussions not only of the legal and ethical issues, but
also of the practical implications. In this Article, I present key
practical implications that the attorney and health care providers need
to consider. I also present implications for public policy.
I do not take a stand in the Article for or against physicianassisted suicide, either morally, ethically, or legally. Other articles in
this Review and numerous other professional publications do. Instead,
this Article begins the discussion of procedures for health care
providers in an environment of legal physician-assisted suicide.
An attorney who advises legal review of proposed procedures for
handling physician-assisted suicide requests will serve the health care
provider well. The procedures must meet the requirements of a
number of statutes and regulations including those related to the
Natural Death Act,1 health care information disclosure, 2 and informed
consent.3 The law that legalizes physician-assisted suicide will also
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1. See WASH. REV. CODE § 70.122 (1994).
2. See WASH. REV. CODE § 70.02 (1994).
3. See WASH. REV. CODE §§ 7.70.050-.065 (1994).
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impose requirements. The public is split widely on the issue and
extreme views are often adamantly held. In advising the client, an
attorney should assume that a death by physician-assisted suicide may
cause controversy, legal action by relatives of the deceased or others
who consider themselves to be parties of interest, and even public
comment or demonstration.

II.

NEITHER THE PUBLIC NOR MEDICAL CARE PROVIDERS ARE
PREPARED TO ACT IN A PHYSICIAN-ASSISTED SUICIDE
ENVIRONMENT

Rational decision-making by the public depends on accurate
information about the process of death by a terminal illness and the
range of alternatives for care of persons in the end stages of a terminal
illness. A better-informed public will improve the public policy
debates about adequate safeguards.
Proper care by health care
providers requires carefully researched, detailed procedures for
providing care in an environment in which a patient might choose a
physician-assisted suicide. Both accurate public information and
detailed health care procedures are largely lacking.
A.

The Uninformed Public

The public at large is not prepared to act in an environment in
which physician-assisted suicide is legal. The public is largely
uninformed about alternatives to a hospital death. Much of the
public's expectation is shaped by the popular media. Today, few
members of the public have experienced another's death first hand, and
even fewer have experienced one in a home environment. Although
Americans want to die at home in the company of family and friends,
their perceptions are based on media representations of hospital deaths.
Consequently, decisions about physician-assisted suicide are often
driven by fears and misunderstandings. In general, terminally-ill
patients, and many of the rest of us as well, fear suffering, being kept
alive on machines, losing our quality of life, losing our dignity, and
being emotional and financial burdens to loved ones. Many think
there is no alternative to suffering, except as some sort of "dying
cyborg" kept alive by machinery.5 They envision weeks or months of

4. George J. Annas, Physician-Assisted Suicide: Michigan's Temporar7y Solution, 20 OHIo
N.U. L. REV. 561 (1994).
5. This did not go unnoticed by the proponents of Washington's Initiative 119. The group,
Yes on 119, published a mailer with a picture of a man in a hospital bed attached to surrounding
monitors and life support machinery. "This isn't what Dad wanted-these machines," says the
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lingering without any quality of life. They focus on the "indignity" of
being helped with the most personal activities of daily living. Often
unmentioned but most important, a fear of losing control runs through
all these thoughts.
Such fears and preconceptions may drive a request for physicianassisted suicide whether or not they are based on reality. As a result,
patients and families may think there are only two alternatives: to
suffer or to choose suicide. The public needs better education from
hospitals and other health care providers on death and, dying. Patients
need education about the likelihood of various end-of-life scenarios
ranging from a quiet, peaceful "sleep" to distressing or painful, acute
changes. Patient education must come from informed specialists, such
as certified hospice nurses, who are specially trained, who are sensitive
to the patient's expressed and unexpressed needs, and who recognize
the patient's ability to absorb information and use it in end-of-life
decision-making.
One alternative to the public's limited perception of choices is
hospice care, a very specialized form of care for persons living with a
terminal illness.6 Hospice and other health care professionals think
that appropriate palliative care with state-of-the-art pain and symptom
management often prevents the physical and psychological distress that
may lead a person to seek physician-assisted suicide. Another
alternative is in-home care provided by a home health agency. Many
of these providers now offer special palliative care services.7
B. The Public Policy Debate
Two aspects of the public policy debate on physician-assisted
suicide will have a great effect on the ways health care providers
approach legal physician-assisted suicide. The first is the creation of
laws and regulations that include specific safeguards protecting the
patient. The second is the setting of broad health-care policy that

caption. Yes on 119, THE PEOPLE OF WASHINGTON NEED INITIATIVE 119 (pamphlet on file
with Seattle University Law Review).
6. Hospice care is provided in the patient's home or other setting by an interdisciplinary
team headed by the patient's physician. Team members include nurses, social workers,
counselors, aides, and spiritual counselors. Specially trained volunteers play an important role.
The choices and desires of the patient and loved ones are reflected in the plan of care. The family
and loved ones are seen both as primary caregivers and as clients needing care and support, so
that their own stresses and concerns may be addressed both during and following the illness. For
locations of hospice agencies in Washington, call the Washington State Hospice Organization at
1-800-949-7990.
7. Locations of home health agencies in Washington are available from the Home Care
Association of Washington at 1-206-775-8120.
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affects delivery of care to those living with terminal illness. The health
care provider must consider whether or not the specific safeguards and
the state health-care policy are sufficient. If they are not but the laws
and regulations permit more rigorous procedures, the provider may
want to establish such procedures.
1. Patient Safeguards
Professionals on all sides of the physician-assisted suicide debate
agree that we must create patient safeguards through legislation and
regulation. Certain safeguards are nearly universally agreed upon.
The person choosing a physician-assisted suicide must be terminally
ill, uncoerced, and competent to make the decision. For example, the
recent federal court ruling that declared Washington's statute
prohibiting assisted suicide unconstitutional "acknowledged the state's
interest in deterring suicide by healthy people or those being influenced
to do so."'
There is disagreement about how extensive such public policy
safeguards must be to provide appropriate protection to patients at a
time when they are vulnerable to coercion and abuse as well as
suffering. Both public comment and court rulings have shaped the
perspective of "adequate" safeguards and will continue to do so.9
Koury states that The Netherlands safeguards the public with these
"stringent" procedural requirements: (1) the patient must experience
lasting and unbearable physical and mental suffering; (2) the patient
must have a clear understanding of the alternatives; (3) the decision
must be voluntary; (4) there must be no other reasonable alternative;
and (5) the manner of death must not cause unavoidable misery to
others."°
Certain safeguard considerations have received more attention than
others. The need to protect a patient from a decision made while
clinically depressed is one that affects health care providers. A patient
with a terminal prognosis can be expected to go through a period of
"depression." That period may be one of sadness and regret, during

8. Georgia Sargeant, Debate on Patients' Right to Medical Aid with Suicide Picks Up
Momentum, TRIAL, Sept. 1994, at 108.
9. To see this effect, one can examine the succession of safeguards in Washington's Initiative
119 (1992), California's Proposition 161 (1993), and Oregon's Proposition 16 (1994). An

important earlier list of safeguards is contained in the model aid-in-dying act created at the
University of Iowa School of Law. See Craig A. Brandt et al., Model Aid-in-Dying Act, 75 IOWA
L. REV. 133, 175 (1989).
10. Aida A. Koury, Physician-Assisted Suicidefor the Terminally Ill: The Ultimate Cure? 33
ARIZ. L. REV. 677, 697 (1991).
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which the patient is competent to make a decision for or against
physician-assisted suicide, or may be one of clinical depression, during
The question is, who
which such a decision is compromised."
assesses the patient's state of mind? Is any physician qualified, or as
Bjorck maintains, should psychiatrists assess the patient?12 If the first
view seems too liberal, the second appears to place too great an
obstacle in the path of the patient's self-determination. A better
approach is to require a physician who has a long-term physician
relationship with the patient and a physician (who may very well be
the same physician) with specific training in holistic care of terminallyill patients. Most proposed safeguards require two medical opinions.
A second safeguard consideration that will affect health care
providers is the need to protect a patient who is being coerced to
choose or reject physician-assisted suicide. Pressure from heirs for the
patient to avoid costly care or care that burdens a family caregiver is
not unknown to those who work with terminally-ill and other
vulnerable patients. A health care professional expressing personal
values or trying to meet a perceived provider goal may improperly
influence a patient's decision-making.
A third safeguard consideration is that all other reasonable options
have been tried or have been offered and rejected by the patient as
unacceptable. This safeguard can be circumvented in two ways. First,
the provider does not attempt or offer to attempt all reasonable
options. Concern about such a situation led The New York State Task
Force on Life and the Law to argue against legalizing physicianassisted suicide. According to Elizabeth Rosenthall, the panel argued
successfully that if assisted suicide were legalized, some physicians
might refrain from relieving the pain and improving the care of people
who were dying, in severe pain, or badly depressed. 3
The safeguard can also be circumvented if not all the reasonable
options are available. This possibility has very large implications in
Washington where in some regions, neither hospice care nor state-ofthe-art palliative care is available. The state department of health,
professional health care associations, health care providers, and health

11. See Andrew Benton, Comment, PersonalAutonomy and Physician-Assisted Suicide: The
Appropriate Response to a Modern Ethical Dilemma, 20 OHIO N.U. L. REV. 769, 779 (1994).
12. Catherine L. Bjorck, Physician-Assisted Suicide: Whose Life is it Anyway? 47 SMU L.
REV. 371, 385 (1994).
13. Sargeant, supra note 8, at 110 (citing Elisabeth Rosenthal, Panel Tells Albany to Resist
Legalizing Assisted Suicides, N.Y. TIMES, May 26, 1994, at Al).
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insurers must work jointly to improve this situation. 4 There is no
reason why access to such care cannot be provided through professional
training and available communication technology.
The care must be accessible without obstacle to everyone; for
example, a patient should not need a caregiver in the home to qualify
for in-home hospice care. And it must meet quality standards that do
significantly more than satisfy the minimal requirements enforced by
fiscally-strapped state licensing departments; for example, there should
be annual state-approved inspection of in-home care providers. By
these criteria, Washington does not currently provide adequate care.
Because the public policy choices are critical, professional medical
care of and advice to the terminally-ill patient should not be veiled
from public scrutiny. Laws and regulations should require a review of
the appropriateness of both advice and care. If public policy is
inadequate for the task, individual health care providers should develop
procedures to provide adequate safeguards for patients.
2.

Health Care Reform

Health care reform gives this public policy concern over physician-assisted suicide another dimension. Reform is taking place in a
political climate in which many people seek less government oversight
and expenditure. The need to regulate care for terminally-ill patients
may seem counter-intuitive to those who think that a competitive,
deregulated marketplace will result in high-quality, accessible, costeffective care. The experience of health care professionals who have
worked on either state or federal health care reform is that in-home
care, in general, (and care of terminally-ill patients in particular) is
such a minute part of health care that it tends to be overlooked when
policy is written. Further, sweeping deregulation may yield managed
care in which the managers have a higher interest in cost-effectiveness
than in quality and access. It is even possible that a health care
provider might advise a course in which the best interests of the
provider or insurer took precedence over the patient's uninfluenced
preferences. Many patient advocates are concerned about reform in
which the insurer, not the patient, chooses health care providers and
treatment plans.

14. A means of beginning this work currently exists in the Home Services Federation, an
issues investigative group of health care providers and professional association representatives that
was formed to study in-home care issues raised by the state's plans for health care reform. Other
groups that could address the issues include those with specific interests and expertise such as the
Governor's Advisory Council on HIV/AIDS.
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Most people would agree that it would be better if a terminally-ill
patient did not have to consider physician-assisted suicide. In recent
years, many advancements have been made in the care of persons with
a terminal illness. In-home care is increasingly high-tech care. New
drugs, treatments, and specialized medical equipment and supplies
exist. In-home and facility-based hospice care are available in many
places. Patients are taught about advanced directives. Some experts
warn that such advances could be de-emphasized if physician-assisted
suicide became an expectation rather than a right. This cannot be
allowed to happen.
Public policy should encourage continued advances in these areas,
especially if physician-assisted suicide is a public policy alternative. It
should foster vigorous management of pain and symptoms. It should
support in-home personal care and assistance with activities of daily
living. It should provide emotional support and psycho-social care for
the patient, family, and loved ones. It should provide bereavement
care following the patient's death.
While these various concerns in themselves are not sufficient to
enjoin physician-assisted suicide, they do make a clarion call for
regulation, public oversight, and the provision of alternatives.
Washington's health care regulation and reimbursement structure
must change to make it fiscally realistic to operate residential hospice
facilities throughout the state, so that there are places to die with
dignity in addition to patients' homes. Whether or not a hospice is
available, there must be a place of dignity for every patient who
chooses physician-assisted suicide.
Finally, after observing the Oregon situation in which health care
providers were not prepared to implement physician-assisted suicide
following the approval of Proposition 16, Washington should not pass
a law that self-enacts with little health care provider preparation time.
The following Section makes that need clear.
C. Unprepared Health Care Providers
Health care providers as a group are better informed than the
general public, due to experience with patients who die from terminal
illness, and many have followed the public debates with professional
attention. Yet few health care providers have seriously considered
procedures necessary for providing care in an environment in which a
patient might choose physician-assisted suicide.
Many patients will choose to end their lives at home. In some
geographic areas, a practical alternative to the home may not exist. In
the home setting, medical care of the terminally-ill is usually provided
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by a hospice agency or a home health agency. The remainder of this
Section deals with practical implications faced by health care providers,
particularly agencies that will provide the in-home care for patients
who seek physician-assisted suicide.
1. The Decision-Making Process
The practical implications of physician-assisted suicide can be
addressed through professional discussions and decision-making
followed by appropriate written procedures.
Most health care
providers can expect to have conflicting views among members of their
staffs, management, and boards of directors about physician-assisted
suicide. It will be essential that governing board members, advisory
groups, administrators, and staff all clearly understand and follow their
respective roles and responsibilities in comprehensive policy and
procedure development. Many health care providers will want to have
the work professionally facilitated so that all members of the team or
task force can participate fully in the discussions and decisions.
Because the issue is so sensitive and some public forum presentations about physician-assisted suicide are inaccurate, the health care
provider should follow certain principles during its decision-making
process. During and after the review, care should be taken to be
sensitive to and preserve the dignity of all who are involved in the
process and of the individuals who make up the health care provider's
constituency. Neutral terms rather than divisive language should be
used and all patients' privacy rights must be respected.
The work should include review by legal counsel to ensure that
the procedures are consistent with existing laws and regulations.
Neither the health care provider nor its counsel should expect the
health care provider's administrators to correctly address all laws and
regulations that may apply to procedural areas. The finished work
should include a comprehensive set of procedures and quality standards
linked rationally, as in a chain, to management policies and principles,
and thereby to the health care provider's philosophy and mission.
The enabling legislation and ensuing regulations will probably
determine health care provider responses to some of the decisions that
follow the basic choice to become involved or not become involved in
physician-assisted suicide. Where physician-assisted suicide is fully
regulated, procedures must be written that follow the regulations,
monitor implementation, and identify and correct any variances from
the regulations. Where discretion is left to the health care provider or
individual professional, decisions must be made and procedures
written.
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2. Deciding Whether To Be Involved
Each health care provider must decide whether or not it will be
involved in physician-assisted suicides. That decision itself may be
easy, but either choice will lead to further decisions that are more
difficult. In making the initial decision, a health care provider should
examine the experiences its staff has had with terminally-ill patients
who have contemplated suicide. The staff will also have expectations
of patient needs and desires in the new legal environment. The
provider should re-examine its mission and philosophy statements to
determine how they align with these experiences and expectations.
The provider should also examine professional codes of ethics for
relevant content.
There are two points at which a health care provider must decide
whether or not to be involved in the care of a person who intends to
seek physician-assisted suicide. The first is when a prospective patient
expresses the intent. The second is when a current patient expresses
the intent for the first time.
a. Initiating Care for a New Patient
If the health care provider determines that it will initiate care for
a prospective patient who intends to commit physician-assisted suicide
or states that such a decision may be made later, the provider must
determine if all employees will be expected to provide care to an
assigned patient prior to a suicide event regardless of the employee's
personal view of physician-assisted suicide. Secondly, will staff
members be expected to provide care, permitted to provide care, or
prohibited from providing care to an assigned patient during the
suicide? In any case, if the suicide is problematic due to pain or
distress or if it is unsuccessful, the health care provider's staff can
expect to be called. Such a call may be received at any time of the
day, night, weekend, or holiday. Procedures must be in place in order
to respond- to the situation, depending on whether or not the patient's
physician is readily available.
If the health care provider determines that it will not initiate care
for the prospective patient, what will constitute an appropriate referral
to another provider upon receiving an inquiry or referral request? Will
staff members be prohibited from making any referral or providing any
kind of referral assistance or information? Or will all staff members be
expected to make such referrals?
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Continuing Care for a Current Patient

The health care provider will also need to prepare for the situation
in which a patient already under care makes known for the first time
a desire to consider or carry out a physician-assisted suicide. Will the
health care provider cease care for a patient under either of these
situations? If so, what is the procedure for referral to another
provider? If care will continue, procedures should parallel those
developed for initiating care for a new patient.
c.

What Hospice and Home Health Agencies Are Likely To Do

I believe most in-home care providers will admit a patient
regardless of a prior statement of intent to commit physician-assisted
suicide. The provider will provide care in the hope that it will alleviate
the concerns and problems that lead a patient to seek physician-assisted
suicide. I believe that health care providers will continue care of a
patient who makes a statement of intent following admission. I doubt
that many in-home care providers will permit staff members to actively
participate in the physician-assisted suicide. This will require some
health care providers to develop more specific procedures regarding
staff involvement with patients. In any event, I feel sure that the
family and loved ones will receive the same level of bereavement care
that is already provided to others.
3.

Areas Requiring Provider Procedures

The health care provider's procedures must encompass four areas:
(1) the patient's intents, needs, and consent; (2) the care goals; (3) the
treatments provided; and (4) staff support.
a. Patient Intents, Needs and Consent
The health care provider can do several things to assure that the
patient is informed and the patient's needs can be met. The interaction between patient and health care provider must begin with sound
If a patient requests
counseling and psycho-social assessment.
physician-assisted suicide, the request's origins must be explored fully
to assure that it is based on realistic concerns and expectations. The
patient and family must be assured that the patient's life will not be
prolonged against the patient's will. The patient's options to decline
treatment while under the provider's care or to be transferred to
another provider must be made clear to the patient and the attending
physician. The provider must be sure that the patient is capable of
making the decision for physician-assisted suicide and is making a
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voluntary, uncoerced decision. This assurance will require assessment
by someone trained to assess terminally-ill patients and their family
units. An assessment period, with patient-provider communication, is
appropriate. The requirements of this assessment should not, however,
place a substantial obstacle in the path of a person seeking physicianassisted suicide.
b.

Care Goals

The patient should be as involved as he or she wants in setting
patient care goals. If the patient wants such help, a specially trained
medical social worker or other mental health professional should help
the patient define dignity, quality of life, and meaningful death from
the patient's, not the professional's, personal perspective. Ideally, the
care plan should include goals for the patient's family and loved ones
as well as the patient. To the extent the family and loved ones desire,
emotional support, respite for the family caregiver, and counseling
should be provided. The patient and family must have clear, honest
information about care alternatives and their effects.
c.

Treatments

A primary treatment plan focus is pain management. Almost all
pain can be controlled while keeping the patient "in focus." All pain
can be controlled if alertness can be sacrificed to the necessary
medication levels. If the pain can be controlled, the issue is quality of
life. State-of-the-art pain management protocols should be known by
all medical staff providing care. A trial of anti-depressants may be
indicated. Additionally, all appropriate therapies to vigorously manage
symptoms of the illness should be provided.
d.

Staff Support

The fourth area of health care provider procedures is staff support.
The provider must make sure that care is given by competent, healthy
staff members. Special training will be necessary for clinical staff and
volunteers. Non-clinical staff and volunteers will need training as well.
In order to prevent staff burnout, regularly-scheduled staff
support should be available. After a patient death that was physically
or emotionally difficult, individual staff counseling may be necessary.
Providing formal means to "let go" of patients, through memorial
events or rituals, is sound staff support. Health care providers can also
expect staff members who care for people seeking physician-assisted
suicide to need occasional respite from the work. On occasion, a
patient's death may affect a care provider personally. Most staff
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members who care for people with terminal illnesses are themselves
members of the "sandwich generation" and have concerns about care
for their own parents and other family members. The provider needs
to ensure, through personnel rules and supervision, that staff members
only provide patient care when they can do so without imposing their
personal needs into the care setting.
III.

CONCLUSION

Together, these public policies and health care provider procedures will prevent a patient from making end-of-life decisions
unnecessarily incapacitated by pain, depression, worry, or undue
influence. They improve the patient's access to legal health care and
expand the patient's understanding of health care decisions, enabling
the patient to make choices with true informed consent.
A larger task still remains. In spite of a lack of consensus about
the ethics of physician-assisted suicide, health care providers, special
interests, and public policy makers must work together to create
compassionate, supportive, and medically-informed communities.
Education and wisdom are the keys to resolving the difficult issues of
human life. For true success, our efforts should be strong enough to
feed our reasoning, not just our emotions. We can do that.

